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The attached statement of “Principles Underlying the Prevailing Conditions
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conci se di scussion of the prevailing wage standard, pages 7-11. The attached
statenent is a nore extended exploration of the same field. Throughout the
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Princi ples Underlying the Prevailing
Condi tions of Work Standard

Pref ace

The followi ng study of the prevailing conditions of work provisions
in the State unenpl oynment conpensation acts was prepared by the technica
staff of the Bureau of Enmploynment Security. It discusses the interpretation
of these provisions in the State Acts and presents the views which the
Interpretation Service Section of the Bureau believes nobst reasonable.

In the final analysis, the interpretation of the prevailing conditions
of work provisions in the State Acts, if they are to be consistent with the
correspondi ng provisions in the Internal Revenue Code, depends on the neani ng
of the requirenent in section 1603 (a)(5)(B) of the Internal Revenue Code, as
anended. The specific neaning of the requirenment in the Internal Revenue
Code is for the determination of the Federal Security Agency. This statenent
is an effort by the Bureau of Enploynent Security to assist the State agencies
in their admnistration of the prevailing conditions of work provisions, which

have al ways presented many difficult problens.
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Principles Underlying the Prevailing Conditions of Work Standard

| ntroduction

Al'l of the State unenploynment conpensation acts provide that benefits
shal | not be denied an otherwi se eligible individual for refusing to
accept new work "if the wages, hours, or other conditions of the work
are substantially |l ess favorable to the individual than those prevailing
for simlar work in the locality.” This provision in the unenpl oynent
conpensation acts is one of the nost difficult to admnister. |Its
application can best be understood in relation to the other benefit
provisions in the State acts.

Ceneral Benefit Provisions

In order to be eligible for benefits under the State acts a cl ai mrant nust
neet the requirements of the law. Anpbng other things he nust be able to
work and avail able for work; that is, he nmust be currently in the |abor
market. |f he does not stand ready, willing, and able to accept suitable
wor k during the week for which he has filed claim he is ineligible for
benefits.

In addition, though eligible, the worker may be subject to denial of
benefits if his unenploynent is due to a |abor dispute, if he was dis-
charged for nmisconduct connected with the work, or if he left his work
voluntarily or has refused suitable work w thout good cause. Denial of
benefits in such cases follows on the theory that the worker's unenpl oynment
is not due to a |l ack of suitable job opportunities.

These disqualifying provisions are in the nature of exceptions to the
general remedi al purpose of the acts. They deny benefits only if the
claimant's action falls directly within the linits of the exception when
all the facts and circunstances are considered. Under nost State |aws,
for exanple, the claimant is subject to denial of benefits for refusing
work only if the work was suitable and he refused it w thout good cause.
Mor eover, in determ ning whether the work was suitable for the claimnt,
nost of the State acts specifically provide for consideration of the
degree of risk involved to his health, safety, and norals; his physica
fitness and prior training; his experience and prior earnings; the length
of his unenpl oynment and prospects of securing local work in his custonary
occupation; and the distance of the work fromhis residence.

The | aw does not specify the exact weight to be given these and any ot her

consi derati ons which may be relevant to the deternination because whet her

a job is suitable for a particular worker and whet her he had good cause

for refusing it can only be deternmined on the basis of the facts in the

case. Thus, the actual determination of whether a clainmant is subject to

di squalification for refusal of suitable work w thout good cause is |eft

to the discretion of those charged with the adm nistration of the act. The

sanme is true of the availability provision and the other general disqualification
provisions in the State acts.



Mandat ory Labor St andards

As mandat ory m ni nrum st andards, however, all of the State unenpl oynent
conpensation laws in conformty with section 1603(a)(5) of the Interna
Revenue Code, as anended, provide that an otherw se eligible individua
shal | not be denied benefits for refusing new work:

(A) If the position offered is vacant due directly to
a strike, |lockout or other |abor dispute;

(B) If the wages, hours, or other conditions of the work
of fered are substantially |less favorable to the
i ndi vidual than those prevailing for sinilar work
inthe locality; or

(O If as a condition of being enployed the individua
woul d be required to join a conpany union or to
resign or refrain fromjoining any bona fide |abor
organi zati on.

These requirements have been extended to all refusals of work in nost of

the State acts by providing that "notwi thstandi ng any ot her provisions of
this Act, no work shall be deened suitable and benefits shall not be denied
under this Act to any otherwi se eligible individual for refusing to accept
new work" unless it neets these three conditions. Cearly, "no work" is
broader than "new work" and claimants are not subject to denial of benefits
for refusing a job which does not nmeet any one of the three conditions under
such a provision. Under sone |aws, the three | abor standards requirenents
and the general criteria for determ ning whether work is suitable also apply
to the determ nation of whether the clainant is subject to denial of benefits
for voluntarily |eaving work without good cause.

Rel ati on to General Benefit Provisions

I nasmuch as the | abor standards provisions are nandatory, they inpose a duty
on those administering the State act to assure thensel ves that the work

of fered neets these nini mum standards before denying the clai mant benefits
for refusing work, regardl ess of whether he raises the issue. Inasnuch as
they are nmini mum standards, they apply to all denials of benefits for

refusal of offers of or referrals to new work regardl ess of his reasons

for refusing the job.1/ |If the job is vacant as a direct result of a |abor
dispute it does not natter, for exanple, whether the clainmant refused it on
principle, because he was afraid of bodily harmin crossing the picket |ine,
or because the enployer wanted himto start work on Friday, the 13th. He

is not subject to denial of benefits under the suitable work disqualification

1/ Simlarly, as in nost States, where they are not limted to new work, the
| abor standards requirenents apply to all denials of benefits for refusa
of offers or referrals to any work by an otherw se eligible individual
regardl ess of whether he raises the issue or of his reasons for refusing
t he j ob.



in any case. Neither may he be held ineligible for benefits because he is
unwi | ling to accept work which does not neet these three m ni mrum conditions.
For exanple, a punch press operator who is unwilling to accept |ess than
$.80 an hour may not be held ineligible for that reason if |ower wages
woul d be substantially |ess favorable than those prevailing in the locality
for such work.

The | abor standards provisions relate primarily to the conditions on the job
as conpared with conditions in |like jobs and the manner in which they woul d
affect the claimant. The availability and suitable work provisions, on the
other hand, turn prinmarily on the nature of the work and the clainmant’s

qual i fications, circunstances, and prospects. Thus work which neets the

| abor standards provisions may not satisfy the suitable work criteria and
may not be work which the claimant need stand ready to accept. For exanple,
a job as stenographer though it neets the |abor standards requirenents is
not suitable for a file clerk who cannot type and take shorthand. Sinmilarly,
a job as a cook's hel per which pays prevailing wages for such work is not
suitable for an assistant chef who has been earning $60 a week and has
prospects of earning as nmuch again. Unless the work satisfies both the
suitable work criteria and the | abor standards requirenents, the clai nant

is not subject to disqualification for refusing it and is not ineligible for
benefits if he is available for a substantial anpunt of other work which is
suitable for him

Pur pose of the Standards

O the three | abor standards requirenents, the first, which prevents denia

of benefits for refusal of work if the job offered is vacant due directly

to a |l abor dispute, was designed to preserve the neutrality of the State
agency in | abor disputes. The third, which prevents denial of benefits

if the worker as a condition of being enployed is required to join a

conpany union or resign fromor refrain fromjoining a bona fide |abor

organi zation, was designed to deter any effort to use unenpl oynent conpensa-
tion to i npede or destroy |abor organizations. The second, which prevents
deni al of benefits if the wages, hours, or other conditions are substantially
| ess favorable to the individual than those prevailing for simlar work in
the locality, was designed to prevent the unenploynment conpensation system
fromexerting downward pressure on existing |abor standards. It was not

i ntended to increase wages or inprove the conditions under which workers

are enpl oyed, but to prevent any conpul sion upon workers, through denial of
benefits, to accept work under |ess favorable conditions than those generally
to be obtained in the locality for such work.

Order _of Discussion

It is with this second | abor standard requirenent that we are concerned in
t he succeedi ng di scussion. The key words and phrases in this requirenent
are: "simlar work," "locality," "prevailing," "substantially | ess favorable
to the individual," and "wages, hours or other conditions of work." The
interpretation given these phrases and the manner in which they are applied
in each case deternine whether the purpose intended will be achieved. Each
of these words and phrases will be discussed in turn. |I|nasnuch as the
requirenent is intended to reflect |abor market conditions, their interpreta-
tion should be based on existing | abor nmarket patterns and usage and they
wi Il be considered in that |ight.
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Simlar Wrk

Simlarity of work can best be judged on the basis custonmarily used by

enpl oyers and enpl oyees as a result of industrial experience: by occupation
and grade of skill. As used in prior legislation, "sinlar work" has in
fact been held to mean work in the sane trade or occupation. Superficially
this would seemto nean that a job is to be conpared with others known by
the same title.

However, job titles are sonetines nmisleading. Different occupation and
grade designations are often used in different establishnents for the sane
work. Conversely, the sanme titles are sonetines used for different kinds
of work. The actual conparison of jobs nust therefore be nmade on the basis
of the simlarity of the work done without regard to title: that is, the
simlarity of the operations perforated, the skill, ability and know edge
required, and the responsibilities involved.

I ndustry Rel ati onshi ps

In sone occupations the simlarity of work cuts across industry |ines and

the differences in the manner in which the work is done are relatively m nor
Bookkeepers and boil er operators, for exanple, are likely to do nuch the sane

ki nd of work whether enployed by a grain el evator conpany, a manufacturing
concern or a retail clothing establishnent. Either would be hired by establish-
ments in alnost any industry providing they had the necessary experience wth
the particul ar bookkeeping systemor the heating plant in use and the required
degree of skill. This essential simlarity of work which cuts across industria
lines is generally true of nost office, janitorial and clerical occupations

and to sone degree of unskilled comon | abor.

In nost occupations, on the other hand, there is likely to be considerable
variation in the work done in different industries, in parts of industries
or even in particular types of establishnent within an industry. There are
mar ked di fferences, for exanple, in the work of a glazier in the construction
i ndustry and one in the autonobile or the furniture industry; and within the
furniture industry between the work of a gl azier on wooden furniture and

one who works on netal furniture. Similar differences exist in the nature
of the work done by a waiter in a "greasy spoon" and one in a hotel dining
room and between the work of a dress sal eswoman in a bargain basenment and

a sales person in a dress salon. Thus even where there is an essential
simlarity, differences in the nature of the tools used, in the size and
quality of the material worked on, or in the clientele to be served, nmay
create characteristic differences in the work which are inportant to both
enpl oyers and enpl oyees. Such differences are generally to be found in

t he mass-production-process and service occupati ons.

Skill G ade

The nature of the services rendered may also be differentiated within an
occupational category by the degree of skill and know edge required. The
wor k of a head bookkeeper in a |large concern who sets up the bookkeeping
system and assunes responsibility for it, is clearly different fromthat of
a bookkeeper in charge of "accounts payabl e" or a posting clerk in the
departnent. These differences are reflected in the wages and ot her
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conditions in their respective enploynents. The work of a regular sales
person who nust have a thorough know edge of the nerchandi se and who assunes
responsibility for the stock is |likew se to be distinguished fromthat of a
rush-hour or counter clerk who is not required to have any specialized

know edge or who only accepts paynent for articles selected by the custoner.

The degree of distinction nmade within an occupation requiring the sane
basic skills depends to sonme extent on the degree to which the occupation
is concentrated in the area. Were there is a heavy concentration, the
wor kers becone highly specialized and enpl oyers seek such specialization.
As a result, mnor differences in the work done are comonly recogni zed
both on the job and in the hiring process.

On the other hand, the fact that "simlar" nakes all owance for sone
difference though it inplies a narked resenbl ance nust al so be given

weight. Too fine a distinction is likely to result in a conparison of
identical rather than sinmilar work. Generally, distinctions should be

made within an occupation only when inportant differences in the perfornmance
of the job outweigh the essential simlarity of the work.

In skilled trades a nunber of |ong-established and commonly recogni zed
grades such as | earners, apprentices, and journeynmen will usually be found.
There may al so be special groups such as handi capped or superannuated workers
whi ch must be taken into account where there are actual differences in the
tasks perfornmed and the speed and skill required. However, the work should
not be distinguished on the basis of the kind of individual ordinarily hired
for the job, since it is the work and not the worker which is to be conpared
under the | aw

Basi s of Determ nation

In conclusion, "simlar work" is basically a conmon sense test. The degree
of simlarity required in any particular instance should be calculated to
carry out the general purpose and spirit of the proviso. On the one hand
the conparison should not be so broad as to result, for exanple, in the
finding of a prevailing wage which bears no relation to those generally
paid for sone of the kinds O work being conpared. On the other hand, the
di stinctions should not be so fine as to | eave no basis for conparison

with other work done in the locality and thus nake neaningl ess the deter-

m nation of the "conditions prevailing" for conparable work. Neither should
the question of what is simlar work be deternined on the basis of other
factors which are conditions of work within the neaning of the provisions,
as for exanple, the hours of enploynent, the pernanency of the work,

uni oni zation, or vacation, sickness, and retirenent benefits. These other
factors nust be considered, but only after the question of what is simlar
work is decided. |If they were considered in deternmining what is simlar
wor k, such considerations would beg the very question at issue: what
conditions generally prevail for simlar work?

Sources _of Infornmtion

The determination of what constitutes sinmlar work is not difficult in
occupati ons which have | ong been subject to union agreenent. As a result
of collective bargaining, the occupational duties and skill grades covered
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by agreenment are usually well defined. Moreover, inasnuch as the definitions
are based on industrial experience and the custons of the trade, they are
appl i cable to nonunion as well as union work in the locality.

In occupations and |l ocalities where the work in question has not been defined
by nutual agreenent between enpl oyers and enpl oyees, it is necessary to | ook
to other sources. Guidance nay al so be derived fromthe job definitions

and classification practices used by State and Federal agencies responsible
for wage and hour data or the enforcenent of mininmum standards for various
occupations, the enpl oynent service, enployer groups, |abor organizations

and the claimant's own experience. |n the absence of such guidance a good
general test of the simlarity of the work is whether the duties and the
skills required are sufficiently the sane so that the workers enpl oyed in each
of the jobs being conpared could readily performany of the others.

Locality

"Locality" like "simlar work" is a sonewhat indefinite term Apart from any
special reference to a particular place it neans only a relatively linted
geographic area. As used in the |abor standards provisions it is an integra
part of the concept of "the conditions prevailing for simlar work." But while
it is clear fromthe context that the conditions offered are to be conpared
with the conditions for simlar work in the locality where the work is to

be done, the nature and size of the area are not defined.

Arbitrary Definition

At first glance the use of arbitrary area limts such as city or county

| ines may appear persuasive because it seens easy to adnminister. Support for
such interpretation is to be found in the public construction statutes in

whi ch the area for conparison of wages paid for simlar work is generally
defined as the State or civil division in which the work is to be perforned.
The phrase "immediate vicinity" in the Congressional Act of 1862 governing
the wage rates of unclassified navy yard enpl oyees has |ikew se been inter-
preted in terns of a 50-nmile radius about the yard.

These definitions were adopted in large part to neet court objections to
the use of so indefinite a termas "locality" where penal provisions are

i nvol ved. This objection does not apply to the unenpl oynent conpensation
laws nor is the same usage applicable. Unlike the public construction

acts the unenpl oynent conpensation | aws are not penal statutes. Unlike the
Navy Yard Act, they do not deal with only one type of industry which is
ordinarily concentrated in urban districts. Unenploynent conpensation
agenci es have occasion to deal with al nost every kind of industry and

with a variety of occupations, skilled and unskilled, organized and

unor gani zed, which center in areas of varying size.

Defining "locality" by sonme arbitrary device such as city and county |ines
or a 50-mle radius about the establishnment, without regard to the | abor
mar ket pattern of the occupation, will in many instances fail to effect
the intent of the prevailing conditions provisions. |n sone cases the
area will be too large. 1In others, too small. |If it is too large, it

is likely to include nore than one area of concentration for the sane

kind of work. 1In such cases, generalization of the conditions prevailing
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in several different areas of concentration is not likely to reflect the
conditions actually to be obtained in any one of them Similarly, if the
limts are too narrow, the determnation will reflect conditions prevailing
inonly part of the area in which those attached to the occupation ordinarily
seek enpl oynent.

Conpetitive Labor Market Area

Results in better accord with the purpose of the | abor standards provisions
can be achieved by interpreting "locality"” in terns of the area of i mediate
| abor market conpetition for simlar work. It is the variation in wages and
other conditions in their customary occupation within the conpetitive | abor
mar ket area in which they nornally expect to obtain enpl oynent which

i medi ately affects workers. Accordingly, "locality" as used in

the | abor standards provisions in the Internal Revenue Code and the State
unenpl oynment conpensation acts nay be defined as the conpetitive | abor narket
area in which the conditions of work offered by an establishnment affect the
conditions offered for similar work by other establishnents because they
draw upon the sane | abor supply. The term"area" as used in section 103.50
of the Wsconsin statutes which provides that the hours of work on public

hi ghway projects shall be no |Ionger than those prevailing for such work in
the area is simlarly defined as the locality fromwhich |abor for any project
within such area would normally be secured. Definition of locality in terns
of the conpetitive |abor nmarket area is also in accord with the practice of
nmost unenpl oynment conpensation agencies insofar as can be discerned fromthe
adm ni strative deci sions.

Basi ¢ _Consi der ati ons

In establishing the conpetitive | abor market |l ocality for an occupation the
dom nant considerations are the |location of the establishments enpl oyi ng
simlar services, the area fromwhich (regardless of civil and politica
boundari es) workers are normally drawn to supply the needs of these establish-
ments, the commuting practices and ease of transportation in the area, and
the customary migration pattern of the workers in the occupation

Ur ban Occupati ons

Because nost industries tend to cluster in towns and cities, urban and
metropolitan districts, including the suburbs and outlying area within
ordi nary comuting distance, generally constitute the locality for nobst

i ndustrial occupations. In sone places two or three nearby conmmunities
with simlar industrial activities may constitute a single locality for
many occupations. Ml or mning conmunities in which the conpanies draw
their enpl oyees fromthe surrounding territory in conpetition with each
other are a good example. Simlarly, heavy industrialized urban districts
such as the San Francisco Bay area in which there are a nunber of comunities
wi thin eash transportation distance of each other nmay constitute a single
| ocality for occupations commopn to the entire area.

An extensive urabn or nmetropolitan district may on the other hand enconpass
several localities for occupations in which the workers do not nove freely
fromone conmunity to another. The San Francisco Bay area, for exanple,
apparently enconpasses several different |abor nmarkets for donestic work
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in which different conditions may prevail because there is no direct
conpetition for |abor anong enpl oyers or between those seeking such work in
different conmunities. The sane situation probably exists in other |arge
urban districts such as the Chicago or New York Metropolitan areas and in
many ot her fields of enploynment. To take an extrene exanple, the conpetitive
| abor market for pinboys in nei ghborhood bowling alleys may be no w der than
several square city blocks. However, whether there is one or several |abor
mar ket localities in an urban district for an occupation will vary from one
pl ace to another with the size of the district, the location of the establish-
ments enpl oyi ng such services, the nature and custons of the industry and the
commuting practices of the workers in the occupation

The difference between determ ning the extent of the conpetitive |abor market
locality for simlar work and determ ning whether the job a claimant was
offered is within reasonable travel distance fromhis honme is discussed

bel ow under the heading "Di stance to Wrk."

I nterurban and Rural Occupations

The conpetitive |abor narket for sone kinds of work is not Iimted to urban
districts and nay enconpass nore extensive areas. In the |ogging occupa-
tions, for exanple, the entire lunbering region in which an offer of better
wages by one of the operating conpanies at the beginning of a season woul d
draw of f workers fromthe other canps—or cause themto inprove their condi-
tions to nmeet the conpetition—would constitute the conpetitive |abor market
area. Simlarly, the area in which structural steel workers or stone cutters
ordinarily nove fromjob to job and fromthe contracting conpanies ordinarily
recruit such workers may be regional or even Nation-w de.

Li ke variations are to be found in agricultural occupations. Thus, the

i medi ate conpetitive |abor narket area for canning occupati ons woul d

usually be nore limted than that for field hands, while the custonary

mgration pattern for the fruit and vegetabl e pickers involved will usually

be nore extensive. To follow the parallel further, while the conpetitive

| abor market area for poultry farm hands nay be snaller than that for dairy

hands in sone places, the reverse nmay be true in other parts of the country where
the poultry industry is nore wi despread and dairy farns are not clustered over

| arge areas but scattered in small groups.

Di stance to Work

The size of the labor nmarket locality should not be confused with the distance
a claimant can reasonably be expected to travel to work. The first turns on
the nature of the occupation and the econom ¢ character of the area. The
second depends on where the claimant lives, his circunstances and past work
history. The two have little relation to each other. 1In large |abor narket
areas, for exanple, the distance fromone end to the other nay be greater
than a clainant can reasonably be expected to travel to and from work.

Where the | abor nmarket area for the occupation is very small, on the other
hand, it may be reasonable in view of transportation facilities to expect
claimants to travel outside the |abor narket area. Sone claimnts nay |live
far fromthe locality in which the job is offered. Sone nmay have good cause
for refusing jobs beyond the imediate vicinity of their homes. Qhers can
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reasonably be expected to commute a considerable distance in view of their
past work histories and present circunstances. Regardless of the clainant's
situation, however, the |labor narket locality in which offered work is
conpared with simlar work to determ ne the conditions prevailing for the
occupation renmi ns the sane.

Determ nati on and Sources of | nformation

There are no hard and fast rules for determining the locality for an
occupation except that all of the factors which enter into the |abor narket
pattern for such work should be considered in naking the determ nation. A
wor ki ng knowl edge of the nature of the occupation and the industries and

ki nds of establishments which enpl oy such workers will usually be sufficient
to indicate the relative size and general outline of the area. Infornmation
avai l abl e from ot her agenci es and groups which have occasion to deal with the
same problens and the neans to conduct a nore conplete study will also prove
useful. |In cases where the inclusion or exclusion of borderline districts
or establishnents would result in a substantially different determ nation
expert opinion and nore thorough investigation nay be necessary. Once the

|l ocality for the occupation has been deternined, however, it can be applied
in all future cases involving offers of simlar work within the area, unless
substantial changes in the industrial pattern of the area or the occupation
becone apparent.

Prevailing
Meani ng

Wil e the prevailing standard was not applied to all conditions of work in
earlier legislation, the standard has had | ong and extensive statutory use.
As applied to wage rates, its nmeaning was relatively well settled by

adm nistrative practice and court decisions prior to the enactnment of the

unenpl oynment conpensation laws. It nmay be assunmed that those who franed the
unenpl oynment conpensation acts were famliar with the |egislative and court
history of the standard. |In the absence of evidence to the contrary, or of

usage nore appropriate to the intent of the provision, the standard in the
unenpl oynment conpensation | aws may therefore be construed on analogy to
general |y accepted usage under the prevailing wage provisions in prior

| egi sl ation.

Under the earlier public construction statutes it has generally been accepted
that the prevailing rate of wages neans one specific rate for a given occupa-
tion in a given locality and not a nunber of rates all of which are prevailing.
The prevailing mninumwage requirenent in the Wal sh-Heal ey Act of 1936

though it presents a sonmewhat different standard, has |ikew se been interpreted
to nean a single nonetary figure in accordance with prior usage. It has also
been generally accepted that "prevailing" neans the nobst outstanding or

commonl y-paid rate, and that the prevailing rate of wages for a given
occupation and locality is a fact and its ascertai nment a matter of

i nvestigation.

It may therefore be said as to each of different conditions of work to which
the standard applies under the unenpl oyment conpensation acts: (1) that a
specific condition of work is inplied in each instance and not, for exanple,
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a range of wages or hours; (2) that the prevailing condition is that which
nost commonly obtains in the locality for sinmlar work; and (3) that the
determination of the prevailing condition is a matter of investigation

Nunmber of Enpl oyers vs. Nunber of Enpl oyees

Fromtinme to tine there has been sone question as to whether the prevailing
standard in the unenpl oynent conpensation acts is to be applied in terns of
the conditions under which the | argest nunber of workers are enployed or in
terns of the conditions offered by the greatest nunber of enployers. In
some instances the conditions of work offered by the greatest nunber of

enpl oyers has apparently been used because the information could nore
readily be obtained in that form \Were all the establishnments invol ved
are about the sane size so that the greatest nunmber of workers in the
occupation are necessarily enployed by the greatest nunber of enpl oyers,
the result is much the sane whichever test is used, if all the workers in
the sane establishnment are enpl oyed under the same conditions. However,
where the establishnments are not the sanme size or the conditions within

the establishnents vary, the results are likely to differ wi dely depending
on whether the test used is the conditions under which the | argest nunber
of workers are enployed or the conditions offered by the greatest nunber

of enpl oyers.

This issue has not apparently arisen under other laws. Under the public
construction statutes, for exanple, the prevailing standard has custonarily
been applied in terns of the rate paid the | argest nunber of workers.
Justification for this usage under the unenpl oynent conpensation acts is al so
to be found in the traditional use of the terns “prevailing wages" and
"prevailing conditions of work" by econom sts and other social scientists

as neani ng the wages and other conditions under which the | argest nunber of
workers are enployed. The chief nerit of using the |argest nunber of workers
lies, however, in the fact that it sets up the standard nobst consonant with
the purpose of the prevailing conditions of work provisions. This can best
be illustrated in terns of wages since that is generally the nost inportant
factor in the enpl oynent relation

The upward or downward pressure which an enpl oyer exercises on the conditions
offered for simlar work in the conpetitive |abor market locality is directly
related to the nunber of workers he enploys. An offer of better wages by a

| arge establishnent which enpl oys several hundred welders will draw such

wor kers from al nost every establishment in the locality which pays |ess.
Moreover, it will force enployers who pay less to increase their wages if
they wish to retain their enployees and attract new workers. A simlar
increase in the wages offered by a shop which enploys two or three wel ders
will have little if any effect on the general |evel of wages in the
occupation. Conversely, a cut in wages by a |arge establishnment is

likely to result in a reduction in the wages paid by other enployers,

while a simlar decrease by a single small enployer will have little

ef fect on existing rates.

In other words, it is not the nunber of enployers or how nany different
rates are paid but the nunber of jobs at each rate and | evel of wages which
directly affects the individual worker's position in the |abor market. By
establishing the prevailing wage on the basis of the amount paid the |argest
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nunber of workers, existing conditions in the | abor nmarket are, therefore,
more truly reflected. Myreover, because each rate is weighted in proportion
to the nunber of workers enployed at that rate, the cunulative effect of the
wages paid by nunerous snall enployers is bal anced agai nst the wages paid by
| arger establishnents.

As a general rule it my therefore be said that the prevailing wages, hours,
and other conditions of work are those under which the |argest nunber of
workers engaged in simlar work in the locality are enpl oyed.

Met hods of Determ nation

Under the public construction acts, the rate paid a | arger nunber of workers
than any other--that is the nost common or nodal rate--has generally been
recogni zed as that prevailing where a majority of the workers in the occupa-
tion are enployed at the sane rate. The node is also generally used where

|l ess than a majority, but as nmuch as 30 percent or 40 percent of the workers
are paid at the sanme rate.

In the event that |ess than 30 percent or 40 percent are paid at the sane

rate, the average of all the rates paid weighted by the nunber of workers

at each rate2/is generally used rather than the node. The New York Public
Construction Act, for exanple, provides that the average shall be used if

| ess than 40 percent of the workers in the occupation are paid at the sane
rate. Under the Federal Davis-Bacon Act the average is used if |ess than

30 percent are paid at the sane rate.

As applied to wages and hours and such ot her conditions as can be neasured

in nunbers, a conmbination fornula of this kind best carries out the intent

of the prevailing conditions of work provisions to prevent denial of benefits
for refusal of work if the conditions are substantially |ess favorable than
those generally to be obtained in the locality for simlar work. This

foll ows because each of the two nethods, the nbpde and the average, is used
under the circunstances to which it is nost applicable.

The indented nmaterial bel ow provides a nore conpl ete expl anation of the
met hods of deternmining the prevailing condition of work. |t may be ski pped
by those interested in the broader aspects of the subject.

The node is used so |l ong as one condition of work clearly
prevails over all others and is therefore nobst representa-
tive of those to be obtained in the locality. This nethod

has the nmerit of utilizing a condition of work which actually
exists as the standard. 1t also has the advantage of being
relatively easy to use because it requires no cal cul ation
beyond ascertai ning which of the existing conditions is nost
wi despr ead.

2/ i.e., each rate is multiplied by the nunber of workers enployed at
that rate, and the sumof the totals is then divided by the tota
nunber enployed in the occupation to obtain the average rate.
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The average, on the other hand, is used where the |argest
nunber of workers enpl oyed at the sane wages or hours or

ot her condition of work does not constitute a substanti al
proportion of the total nunber in the occupation. Where
this occurs, the condition under which the | argest nunber of
wor kers are enployed in the occupati on may not al ways be
representative of those generally to be obtained. |In such
cases results in better accord with the purpose of the pre-
vai ling conditions of work provisions can usually be achieved
by using the weighted average. |In the case of wages, for
exanpl e, this nethod, because it reflects the entire range
of wages and the nunber of workers enployed at each |evel of
earnings, usually yields a wage which is nore representative
of those generally to be obtained in the locality than that
paid any relatively small proportion of the workers in the
occupati on.

However, since conditions |like seniority rights, which cannot
be neasured i n nunbers, cannot be averaged, the node nust of
necessity be used in deternmning the prevailing condition of
wor k where such factors are involved, even though only a small
percentage of the workers in the occupation are enpl oyed
under the sane condition. The node al so should be used in
determ ning the wages or hours prevailing for simlar work
even though there may be relatively few enpl oyed under the
sanme condition, if the informati on necessary to cal cul ate
the average is not available. Conversely, where the average
is known, but the information necessary to obtain the node
cannot be obtained, it nmay be necessary to use the average
wage or the average nunber of hours as the standard for com
pari son even though a substantial nunber of workers nay be
enpl oyed at the sanme wages or hours.

Use of Cass Intervals.--In determning the node it is often
sinmpler to divide the entire range of wages or hours or

other conditions existent in the locality into class inter-
val s rather than count the nunber of workers enpl oyed under
each particular condition. For exanple, the nunber of workers
enpl oyed at different wage rates nay be ascertai ned on the
basis of 2-cent or 5-cent or 10-cent class intervals dependi ng
on how great the anmpunts involved are. That is, the nunber

of workers enployed at different rates nmay be reported

in terns of the nunber receiving 60 to 64.9 cents an hour, the
nunber receiving 65 to 69.9 cents an hour, and so forth rather
than the nunber receiving 60 cents an hour, the nunber
receiving 60.5 cents an hour, the nunber receiving 61 cents

an hour and so on. |If the information is received in this
formand the actual node is not known (1) the nodal point

in the nost nunerous class may be deternined through the use
of one of the statistical formulas designed for that purpose,
or (2) the mid-point of the nbst nunerous class may be used
with due allowance for the fact that it is only an approxi mati on.
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The wei ghted average may al so be derived on the basis of
class intervals (1) by multiplying the md-point of each
class interval by the number in the class, adding the totals,
and dividing the result by the total nunber of workers

i nvol ved or (2) by using one of the shorter statistica
fornmul as desi gned for the purpose.

Sources of I nfornmation

Odinarily the factual infornation needed to ascertain the conditions prevailing
inthe locality for simlar work can be obtained fromlabor and enpl oyer

organi zations, fromrepresentative enployers and enpl oyees, fromthe Enpl oynment
Service, or from other Government agencies which are responsible for the collec-
tion of data on wages and hours, the enforcenent of mninumlabor standards in
various occupations, or the admnistration of industrial safety codes and the
like. |If conditions in the occupation are fairly stable, information once
obt ai ned may prove useful over a considerable period. This is particularly
true in the case of occupational wage rates which, in normal tines, are

likely to remai n unchanged over long periods. It may therefore prove use-

ful to construct tables of occupational rates and keep them on hand for

ready reference. These should be anended fromtine to tine as better or

nore current information becomes avail abl e.

The deternination of the conditions prevailing in the locality for sinilar
work is conparatively sinple where nost of the workers in the occupation

are enpl oyed under uniformcollective bargai ni ng agreenents or where the
conditions are governed by customor law. Mre extensive investigation and
nore careful exam nation of the data available is usually required where
there are relatively few workers enployed at the same wages or hours or other
conditions of work. Even in such cases, though, sufficient information can
generally be obtained to enable a reasonably accurate approxi mation.

Thus where only the range of wages or hours is known a point nearer the
m ddl e than the bottom of the range nay be used as a rough estinate since
there are normally few workers at either extrenme. |If there is reason to
believe that a | arger nunber than usual are nearer the top or the bottom
of the range the estinmate nmay be noved up or down accordingly.

Simlarly, where the nost conplete and accurate information available is

not entirely current, allowance nmay need to be nade for any noticeabl e

upward or downward trend which nay have taken place in the meantine. In

ot her instances in which accurate information of the conditions under which
such workers are currently enployed in the locality is lacking, typical offers
made t hrough the Enpl oynent Service or other channels may provi de sone

gui dance. The claimant, if he is famliar with the conditions which

generally obtain for such work in the particular |abor nmarket locality, nay

al so be able to provide sone infornmation.

In each case, though, it is for the unenployment conpensation agency or
tribunal to sift the data and to make the deternination on the basis of the
best informati on avail abl e.



Substantially Less Favorabl e

Pur pose

Many of the conditions of work to which the prevailing standard is
appl i ed under the unenpl oynent conpensation acts, like seniority and
safety provisions, do not |end thenselves to exact conparison. In
considering factors of this kind it cannot al ways be determ ned

whet her one condition or conbination of conditions is |ess favorable
than another. Even in the case of wages and hours which can be nore
exactly conpared, the wages or hours which in fact prevail cannot always
be definitely deternmined. Nor can the conditions of a job in question
al ways be foretold with certainty. The rate of earnings, for exanple,
will in nmany instances depend on the individual's ability. Wrking
hours nmay al so be subject to variation under different circunstances so
that even the enpl oyer cannot say exactly what they will be. Moreover
a condition which is inportant in one occupation and locality may be
relatively uninmportant in another. For exanple, the use of ventilators
to draw off funes is inportant in a chemical plant and the height of a
chamber to which he is assigned may be inportant to a niner. Both are
relatively uninportant, however, in office work.

A certain anpbunt of |eeway has therefore been allowed in the application

of the prevailing standard under the unenpl oyment conpensation acts by
providing that benefits shall not be denied otherw se eligible individuals
for refusing work if the wages, hours, or other conditions are substantially
|l ess favorable to the individual than those prevailing.

Ef f ect

The provision thus presents a definite but not an inflexible standard.

It does not preclude the denial of benefits for refusal of work where

only minor or purely technical differences are involved which would

nei t her underni ne existing |abor market standards nor have any appreciably
adverse effect on the worker. It also allows a reasonable nargin for

error where the conditions prevailing in the locality for simlar work or
the correspondi ng conditions of the work of fered cannot be exactly
ascertained. But the basis of conparison in each instance, insofar as they
can be deternmined, is still the conditions under which the greatest nunber
of workers in the occupation are enployed in the locality.

Appli cation

The nmeani ng of the words "not substantially less favorable to the individual"
cannot be defined in terms of any fixed percentage, amobunt or degree of
difference. Both the actual condition in question and the extent of the
difference, as well as its effect on the worker, must be considered in each
case.

If the conditions of the work the clainmant refused and those prevailing are

known, it is usually easy to determ ne whether the difference is of a
material or substantial nature or is of no real consequence. In borderline
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cases where it is not clear whether the difference is naterial, the genera
rule that renedial legislation is to be liberally interpreted and applied in
favor of those it was intended to aid would indicate that the clainant be
given the benefit of the doubt. Simlarly, when the facts cannot be

preci sely determ ned, the claimant would not be subject to denial of benefits
for refusing work unless it is reasonably certain that the conditions on the
job are not substantially |ess favorable than those prevailing.

Subst andard Enpl oynent

There are sonme situations in which the prevailing standard provisions are
not directly applicable though the work is unsuitable because the conditions
of enpl oynent are substandard. Thus, though the conditions prevailing for
simlar work in the locality will ordinarily be better than the m ni num
standards set by State or Federal |law, investigation may occasionally revea
that the wages, hours or other conditions prevailing in a particul ar occupa-
tion and locality are below the applicable Iegal mininum |In such cases
where the conditions of the work offered are in violation of |aw, even

t hough they are not substantially |less favorable than those prevailing, the
cl ai mant has good cause for refusing the job under the general suitable work
provisions in the State acts. It is well settled that one | aw should not be
so applied as to cause or result in the violation of another. 3/

Simlarly, the claimnt generally has good cause for refusing a job if the
wages or other conditions are far |ess favorable than those in nobst other
kinds of work in the locality, for which he is qualified, even though the
job or the work in question is not covered by State or Federal wage

and hour legislation. 1In view of the wages and other conditions

generally to be obtained in the locality in other enploynents which the
claimant is able to perform such work would ordinarily be unsuitable and

t he cl ai mant woul d have good cause for refusing it under nost State acts.
Paynent of benefits in cases of this kind is also in accord with the intent
of the prevailing conditions of work provisions to prevent operation of the
unenpl oyment conpensation acts to depress the general |evel of working
conditions through denial of benefits for refusal of substandard enpl oyment,
t hough they may not cone squarely within the letter of the provisions.

3/ From anot her point of view it nmight also be held (1) that the conditions
"prevailing" for simlar work neans those legally prevailing, (2) that
only conditions of work which neet the applicable State and Federa
statutory standards should be considered in deternining the conditions
prevailing for simlar work, and (3) that conditions which violate
Statutory standards do not neet the requirenents of the prevailing
conditions of work provisions. Under such an interpretation, the
prevai ling conditions of work provisions would al so prevent denial of
benefits to clainmants who refused work under conditions which were in
violation of the |aw



Wages, Hours or Other Conditions

Wages
Wages vs. WAage Rates

In the public construction acts the prevailing standard has generally been
applied in terns of the prevailing "rate of wages" or the prevailing "rate of
per diemwages." It has been argued that the word "wages” as used in the
prevai ling conditions of work provisions in the unenpl oyment conpensation
acts al so neans the wage rate.

Support for this viewis found in the fact that the hours of work, which

in conjunction with the wage rate largely determ ne the earnings of nopst

wor kers, are specifically set forth as a separate consideration. Accordingly,
the provisions that benefits shall not be denied for refusal of work if the
wages are substantially | ess favorable than those prevailing have at tines
been taken to nean that the hourly wage rate nmay not be substantially |ess
than that prevailing.

This usage may be appropriate for the purpose of establishing the m ninum
rate which nmay be paid workers in various occupations under government
supply and construction contracts. However, it is not the purpose of the
prevai ling conditions of work provisions in the unenpl oyment conpensation
acts to establish a minimumrate which may be paid, but to prevent down-
ward pressure on existing conditions and to give the claimnt the benefit
of conditions which are not substantially less favorable to himthan those
prevailing in the locality for simlar work. Conparison in terns of wage
rates alone is not always sufficient to acconplish this purpose.

Factors Affecting Earnings

Earnings are frequently affected not only by the wage rate and the hours of
wor k, but also by the nethod of paynent, the overtine practices and vari ous
extra bonuses and prem unms. For this reason, workers generally |ook to both
the rate and the total weekly earnings in determ ning whether they wll

accept a particular job or continue to seek other work. Simlarly, enployers
do not nerely announce the rate of pay but al so enphasize total earnings.

In addition, all nethods of paynent do not |end thenselves to conparison in
terns of wage rate. Though nost workers are now paid at hourly or piece
rates, some are still paid a flat daily or weekly wage regardl ess of the
hours put in or the amobunt of work done. It is only by taking all of the
factors which would affect the clainant's earnings and those of nobst workers
in sinmlar enployment in the locality into consideration that it can be

det ermi ned whet her the wages offered are | ess favorable than those prevailing.

Basi s of Conparison

Thus, where nost of the workers in a particular occupation and locality are not
paid on the basis of the anount of production or sales conpleted or the hours
of work put in, but are paid a nonthly or yearly salary, as is frequently true
in the case of nmanagerial and professional enployees as well as farm hands,

- 16 -



t he wage conparison nust be nade in terms of their total nmonthly or yearly
ear ni ngs including any renuneration received in addition to the base sal ary.
Simlarly, if the hours in the occupation are irregular and nost of the
workers are paid at hourly or piece rates or on a percentage basis as in

the case of |ongshorenen, honme workers and nany taxicab drivers, the

conpari son nmust be made in terns of hourly or piece rates or on a percentage
basis. In such cases, the fact that the hours are irregular and unschedul ed
prevents any further conparison of earnings.

However, in the great mgjority of occupations in which the workers are paid
fixed or variable rates or comni ssions, so that their earnings depend in

| arge part on the actual hours of work, both the wage rates and the weekly
wages can be conpared and both need to be taken into consideration to

det erm ne whether the wages offered are | ess favorabl e than those prevailing.

Where sone of the workers are paid at other than tinme rates or receive
variable incentive wages in addition to the hourly base rate, the various
rates nmay be conpared in terns of average straight time hourly earnings.
In such cases, the average straight tinme hourly earnings may be derived
by dividing the weekly wage m nus overtine earnings by the weekly hours
of work less the overtinme hours. |f other nonproduction bonuses or

prem uns are paid in addition to overtine, these would al so have to be
subtracted fromthe weekly wage before dividing.

Conversely, where the weekly wages are not directly conparabl e because of
differences in the hours of work, the prevailing weekly wage nay be
derived by multiplying the prevailing hourly earnings by the prevailing
hours of work. |If the hours usually include overtine, the overtine
ear ni ngs woul d al so have to be taken into account in determning the
prevailing weekly wage. For this purpose prevailing overtine earnings
may be estinmated on the basis of the usual overtine rates and practices
in the occupation and locality. Any other nonproduction prem uns or
bonuses custonarily paid workers in the occupation would |ikew se have
to be taken into consideration in such cases in determ ning the prevailing
weekl y wage.

Basis of Determn nation

Implicit in the conparison of both the hourly rate and the weekly wages is
the general rule that the wages offered will ordinarily be substantially |ess
favorable to the worker than those comonly to be obtained in the locality

for simlar work if either the hourly or weekly earnings are substantially
lower than those prevailing. |If, for exanple, the work in question is usually
done on a full-tine basis, the wages entailed in an offer of part-tinme work
woul d usual ly be substantially |ess than those of nbst workers in sinilar

enpl oyment even if the hourly rates were the sane. The wages he would earn
in part-tine enpl oynent would therefore be substantially |ess favorable than
those prevailing in the occupation for a worker who is seeking full-tinme work.
Simlarly, if the hourly rate were substantially | ess than that prevailing,
the wages woul d generally be substantially | ess favorabl e than those of npst
workers in simlar enploynment. This would hold true even though the job paid
hi gher weekly wages than nost such jobs because the hours of work were | onger




In such cases, the conditions of the work offered woul d be substantially |ess
favorabl e than those prevailing both because the hourly rate was | ower and the
weekly hours were |onger than those generally to be obtained. The clai mant
woul d not therefore be subject to denial of benefits whether either or both
factors were taken into account.

O her Consi der ati ons

In sone cases, however, a true conparison nay require further analysis.

O her factors that affect the weekly and hourly wages nay al so have to be
taken into consideration. Thus the payment of overtine or other nonproduction
prem uns and bonuses over and above those ordinarily paid such workers in the
locality may have a bearing on whether the hourly rate of earnings is actually
| ess favorable than that prevailing. To illustrate: nost of the workers in
the occupation nmay be paid at straight tinme rates with nothing additional for
overtinme, and the prevailing hourly rate nmay be $. 70 an hour, the prevailing
weekly hours of work 48, and the prevailing weekly wage $33.60. The job in
guestion, on the other hand, may pay only $.65 an hour. At straight tine
rates this would anmount to only $31.20 for a 48 hour week and woul d be sub-
stantially less favorable than the wages prevailing for simlar work in the
locality. However, the wages may not be |ess favorable if other factors enter

the picture. |If, for exanple, the job paid tine and a half after 40 hours,
the worker would earn $33.80, which is sonewhat nore than the prevailing wage
for the same work week. 1In effect, he would be earning a bit nore than the

prevailing rate of $.70 an hour

In other instances, the provision of special benefits over and above those
recei ved by nost workers in simlar enployment in the locality may nake the
wages as favorable as those prevailing. Thus the fact that the worker would
be paid for vacation and sick | eave has been taken into consideration in

det erm ni ng whet her the wages were substantially | ess favorabl e than those of

nost workers in the occupation. It should be renenbered, however, that such
benefits may not outweigh the difference in the noney wages the worker woul d
earn the year around. 1In addition, while workers may appreci ate benefits of

this kind if they are afforded in addition to the usual wage, they may prefer

to receive the difference between the wages paid and the usual wages for such
work in noney rather than in other forns because of the greater freedomit gives
themto purchase the goods, |eisure or services they want.

Customary I ndustrial Practices

The question of differential paynents for evening or night work in the form of
equal pay for shorter hours or a higher rate or additional bonus nmay also arise.
If such differentials are ordinarily paid they need to be taken into account.
Accordingly, a clainmnt who refuses enploynment on the night shift at the wages
which are ordinarily paid for day work but which are substantially |ess
favorabl e than those prevailing for night work, would not be subject to

deni al of benefits under the prevailing conditions of work provision. A

like result would be reached where there were established differentials for
jobs involving special risks to health or safety beyond those ordinarily
incurred in the occupation, as in the case of mne operations carried on

in water. |In cases of this kind, there nmay al so be sone question as to whether
the work is sinilar to the | ess dangerous or easier operations with which it is
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bei ng conpared. But the sane result as to paynent or denial of benefits
shoul d be reached whether the jobs are held to be different with different
wages prevailing for each, or whether the work is considered sinilar and
the practice of paying a differential rate is taken into account.

Tenporary or Seasonal Fl uctuations

In sone occupations it may al so be necessary to allow for tenporary differences
or seasonal fluctuations in hourly and weekly earnings both in determ ning the
prevai ling wage and in determ ning whether the wages offered are substantially
| ess favorabl e than those of npbst workers in simlar enploynent. It is
ordinarily expected, for exanple, that the earnings of department store sales
wor kers who are paid a commission in addition to their hourly rate, will reach
a peak during the winter holidays and be relatively | ow during the sumer |ull
Simlar variations are to be found in the garnment trades and in nmany ot her
occupations in which the hours of work and consequently the weekly earnings are
reduced during the off season. Since all of the establishnments involved wll
not be affected sinultaneously or to the same extent it is best to determ ne
the prevailing wage in such cases on the basis of a normal period whenever
possi bl e, and to conpare the wages offered with those prevailing in terns

of the normal earnings of other workers in the establishnent. [|f the

experi ence of other workers in sinilar enploynment offered in the establish-
ment indicates that the earnings in the job will average as much as those

of nmost workers in the occupation and that the fluctuations will be no

nore frequent and no greater than is ordinarily to be expected in such

enpl oynment in the locality, due allowance may be made for such differences.

I f, however, the wages do not average as much as those of nobst workers or

the fluctuations are so extrene as to render the earnings even nore uncertain
than those of nbst such workers, the conditions of the work offered may be
substantially | ess favorable than those generally to be obtained for simlar
wor K.

Pr ogr essi ve \Wage Scal es

A somewhat different problemis presented where nost of the workers in the
occupation are paid on the basis of progressive wage scal es such as are
frequently used by |arge establishnments and incorporated in union agreenents.
In certain industries and plants, for exanple, inexperienced workers are hired
at a mininumentrance rate and their wages increased during the training period
until they are receiving as nuch as other workers in the department. Exper-

i enced workers may |ikewi se be hired at a mnimumjob rate and their wages
gradual Iy increased up to the naximumrate paid by the plant for such work.

In sone cases the increases may be based on length of service with the

enpl oyer; in sone cases, on nerit (i.e., usually skill and experience and
speed); in others, on a conbination of both.

Wher e progressive wage scal es prevail, workers cannot ordinarily expect to
be hired at the wages currently being paid the greater nunber currently
enpl oyed in the occupati on because many of those enpl oyed have received
periodi c increases based on the length of tine they have worked in the sane
establ i shnent. Accordingly, where progressive wage scales prevail, the
determ nati on of whether the wages offered are substandard is generally
made not on the basis of the prevailing wage, but on the basis of the
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prevai ling wage scale. Determnation of the prevailing wage scal e invol ves
consideration of at least three factors: (1) the prevailing entrance rate;
(2) the basis on which the rates are increased; and (3) the anpunt and
frequency of the increases. The need for considering all three of these
factors when applying the prevailing wage standard where progressive scal es

are involved can readily be illustrated.

One illustration nay be found where the rate increases in a particular
occupation and locality are based on length of service al one, and new

enpl oyees are alnost invariably hired at the entrance rate. In such cases

an offer of work at the prevailing entrance rate for inexperienced workers,
or the prevailing mninumjob rate for experienced workers, would not
ordinarily be considered substandard i nasnuch as nost of the workers in

the occupation are hired on the sane basis and at the same rate. Neverthe-

| ess the wage scale offered may still be substantially | ess favorable to the
wor ker. For exanple, if the greater nunber of workers in the occupation are
hired at $.70 an hour and nove up to $1.10 within a year, an offer of $.75
with increases up to a maxi mumof only $.90 after a year on the job would

be substantially |l ess favorable than the prevailing scale of rates.

On the other hand, where workers are not always hired at the entrance rate,

and rate increases depend at least in part on skill and experience, it may
be that a worker with prior experience in the occupation can expect to be
hired at nore than the entrance rate. In such cases an offer of work at

the mnimumrate mght well be substantially |ess favorable than that
prevailing for a worker who has formerly earned a rate above the m ni mum

or the niddle of the range. |Investigation will usually reveal the custonary
hiring practice in regard to workers with varying degrees of prior experience
and skill and whether the entrance rate and the rate scale are as favorable

to the clainmant as those prevailing.

Met hod of Wage Paynent

Aside fromits effect on the anbunt the worker earns, the nethod of wage pay-
ment is itself an inportant condition of work. Workers frequently have
justified objections to enploynment under a different nethod of paynent than
that to which they are accustoned and | ong and bitter strikes have been
fought over changes fromtine work to piece work and the introduction of

i ncentive wage systens. Even though the wages offered equal those of nopst
workers in simlar enploynent, it nay therefore be necessary to deterni ne
whet her the nethod of paynent is substantially |ess favorable than that
prevailing.

As a condition of work, the nethod of wage paynment may be substantially |ess
favorable to the worker than that prevailing: (1) if it would yield substantially
| ower earnings than the prevailing nmethod; (2) if the earnings would be nore
irregular or less certain than under the prevailing nethod; or (3) if it would
require the worker to work faster or under greater tension than the prevailing
nmet hod of paynent. GCenerally, however, the custonary practice of the trade
inthe locality in which the work offered will govern the decision as to

whet her a system of paynment found objectionable by workers is substantially

| ess favorabl e than that prevailing.
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Hour s

In occupations in which the hours are not schedul ed by the enpl oyer, either
directly or indirectly, they are not a condition of the work and do not enter
into consideration in determi ning whether any of the conditions of the work

of fered are substantially | ess favorable than those prevailing in the locality
for simlar work. Were the hours are regulated by the enployer, they are
second in inmportance only to wages. Together with the wage rate and the

nmet hod of paynent they largely deternine the worker's earnings. |In thenselves,
they deternmine the time the worker nust put in on the job and the tinme he has
for his own needs and | eisure.

Aside fromtheir effect on the worker's earnings, the hours of the work
of fered may be substantially | ess favorable than those prevailing in the
locality for simlar work, if they are substantially longer, or |ess convenient.
If "wages" as used in the prevailing conditions of work provisions is deened
to nean only wage rates and not weekly wages, it nmay al so be held that
substantially shorter hours than those prevailing, which would result in |ower
earnings, are substantially less favorable to a claimant who is seeking full-
ti me enpl oynent.

Weekl y Hours of Wrk

I nasmuch as nost workers are enployed at regular hours which are limted by

i ndustrial practice and custom it is not usually difficult to ascertain the
hours prevailing in the locality for simlar work and to deternine whet her
the hours of the work offered are substantially |onger than those prevailing.
Cenerally it is not necessary to consider the possibility of extra overtine in
maki ng the determ nation. |f, however, a considerable amunt of extra tine
beyond the regul ar weekly schedule is frequently required of workers in the
occupation or the evidence indicates that it would be required on the job in
guestion, that would al so have to be taken into account. In such cases the
past experience of other workers in the establishnent may of fer sone gui dance
as to whether the hours woul d average nore than those of nobst workers in |ike
enpl oyment or be so nuch nore irregular as to be substantially |ess favorable.

Tenporary or Seasonal Fl uctuations

As indicated in the discussion of wages, the hours of work in sone occupa-
tions are al so subject to seasonal fluctuations. In the needle trades, for
exanpl e, the workers generally put in long hours during the rush season
particularly in the fall. During dull periods when work is slow, nmany are
laid off and others work only a short week; that is, |less than the nornal
weekly schedule. In such cases, it is generally best to conpare the hours
of the work offered with those prevailing on the basis of the nornmal work
schedul e and to nmake al |l owance for tenmporary or seasonal fluctuations.

Agai n, the experience of other workers in the establishment may offer sone
gui dance as to the extent of the fluctuations in the job offered as conpared
with those ordinarily to be expected and whether the hours would on the whole
be no longer than those of nobst workers in sinmilar enploynent.

Sone care may have to be exercised to distinguish between tenporary changes
and fluctuations of this kind and permanent increases or reductions in the
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hours of work. The distinction would be especially inportant if the wage
determnation is nade only in terns of wage rates since an offer of work
which regularly involves shorter hours than those prevailing would ordinarily
result in lower earnings even if the rates were the sane.

In addition, any general change in the regular hours of a substantial nunber

of workers in the occupation nmay al so affect the prevailing hours determnation
Thus, if the hours of a considerable nunber of workers are increased, reexani na-
tion may reveal, for exanple, that a greater nunber are now enpl oyed on a

48- hour schedul e than any ot her whereas a 44-hour week had previously

prevailed. Simlarly, if the hours of nbst of the workers in the occupa-

tion are reduced an offer of work at the hours which previously prevailed

may now be substantially |ess favorable than those currently prevailing.

Arrangenent of Hours

The hours of the work offered nay also be substantially |ess favorable if
they are | ess convenient than those prevailing in the locality for sinilar
work. Thus, if nbst workers in the occupati on work a 40-hour week on the
basis of 5 8-hour days with Saturday and Sunday off, an arrangenment wher eby
the worker would be required to put in 5 7-hour days and 5 hours on Saturday
may be substantially | ess favorable to the individual than that prevailing
because it leaves himonly 1 day a week free even though the total nunber

of hours is no longer than those of npbst workers.

Simlarly, second or third shift work would generally be substantially |ess
favorable if nmobst of the workers in the occupation were enpl oyed on the
first shift. 1t is because the second and third shifts are recogni zed as

| ess conveni ent by both enployers and enpl oyees that differentials are
frequently paid for such work. Special paynments of this kind, |like extra
pay for evening or holiday work, do not generally affect the hours deter-

m nation. However, where the shift differential takes the form of shorter
hours for equal pay, |onger hours than those prevailing for second or third
shift work mght well be held substantially |ess favorable to the claimant.

There woul d, of course, be no question under the prevailing conditions of

work provisions as to whether any shift was substantially | ess favorable

than another if a relatively equal nunber of workers were enployed on al
shifts. In such circunstances no one shift could be said to prevail. |If,
however, a fairly equal nunber are enployed on the first and second shift,

an offer of work on the third shift mght well be deenmed substantially |ess
favorabl e to the worker than the prevailing hours of work—unl ess such workers
are generally hired on the | east desirable shift and earn the right to nove

up to an earlier shift only as they acquire seniority. |In the latter
i nstance, the fact that the right to work on an earlier shift depends on
the worker's seniority would itself be a condition of work. 1In such cases,

determ nation of the prevailing arrangenent of hours would be a natter of
determ ning the shift on which the workers in the occupation are customarily
hired in the locality rather than the shift on which the greater nunber are
currently enpl oyed.

Subj ect to the sane exception, a split shift which involves working at two
different tines of the day, or a swing shift which involves changi ng over
between two different shifts at stipulated weekly intervals, would generally
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be substantially |less favorable to the worker than the prevailing arrangenent
of hours if a straight shift prevailed; and a rotating three-shift arrangement
woul d generally be substantially |less favorable if either a straight shift or

a swing shift prevailed. Oher factors such as the hours involved and the
claimant's circunstances nay al so enter into the deternination, however. Thus,
if the workers in the occupation are generally hired on the third shift, a
rotating shift involving change over between the third, second and first shifts
m ght not be substantially |less favorable to the individual provided he was
able to work on all three shifts and the constant change in hours woul d not

af fect hi madversely.

O her _Factors

Whet her | esser differences such as the tinme a shift begins and ends or in the

I ength of the lunch hour, etc., render the hours of work substantially |ess
favorabl e to the individual also depends on the nature and extent of the difference
and on the claimant's circunstances. Thus, if the clainmant would be required to
report to work at 6:30 a.m whereas nost workers in |ike enploynment did not begin
to work until 9:00 a.m, the hours night well be held substantially |less favor-
abl e than those prevailing. But a difference of a half hour or three-quarters of
an hour in the tine the shift started night not be naterial if it would adversely
affect the clainmant. In other cases the onission of rest periods granted nost
workers in Iike enploynent and differences in the Iength of the lunch hour or the
starting hour may be conpensated by other circunstances such as the fact that

the workers are seated on the job or the existence of lunchroomfacilities on

t he prem ses.

Ceneral ly, though, it will not be necessary to go into questions of this kind.
The hours characteristic of the occupation in the particular locality wll
usual Iy govern the decision as to whether an inconvenient shift or arrangenent
of hours is substantially |l ess favorable to the individual

O her _Condi tions of Wrk

As ordinarily used, the phrase "conditions of work" refers to the provisions of
t he enpl oynent agreenent, both express and inplied, and the physical conditions

under which the work is done pursuant to the agreenent. It is also applied at
times to conditions which arise fromactual work on the job as a result of |aws
and regul ations which are not within the enployer's control. So interpreted,

the phrase "conditions of work" includes such factors as coverage by the State
wor kman' s conpensati on and unenpl oynent conpensation acts and the Federal ol d-
age and survivors insurance provisions.

In General

Under either interpretation, the phrase enconpasses not only wages and hours but
such other factors as:

1. Goup insurance against industrial accident, sickness or
deat h;

2. Paid sick and annual |eave, and paid vacations;

3. Provisions for unpaid | eave of absence and for holiday
| eave or paynent;

4. Pensions, annuities and other retirenent provisions;
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5. Severance pay;
6. Job seniority and reenpl oynent rights;
7. Training, transfer and pronotion policies;

8. M ni mum wage guar ant ees;

9. Union menbership provisions, representation and
cover age;

10. Grievance procedures and machi nery;

11. Work rules and regul ations;

12. Health and safety rules, devices and precautions;
13. Medical and wel fare prograns;

14. Sanitation; and

15. Heat and light and ventilation

Moreover, while the list set forth above by way of illustration of the
nore common factors which nay be inportant in various occupations and
localities is extensive, it is by no neans all inclusive. There are

many other factors which may be inportant in certain occupations and
localities.

In Particular Cccupations

Thus in outdoor enploynents, if it appears that the clai mant woul d be
required to work in all kinds of weather, it nmay be inportant to ascertain
if nmost workers in like enploynment in the locality are required to be on
the job regardless of the weather and if sone shelter or protection is
generally provided. |In inspection jobs and in the case of stock chasers
and nany other enploynents, the weight of the parts or materials the worker
may have to lift without nechanical aid may be inmportant. In |ongshore-
man's work and in the case of delivermen and novers the size of the crew
is often a matter of negotiation

In the needle trades, questions nay arise as to the state of repair in

whi ch machi nes are kept or whether the worker would be required to fix his
own nachi ne, since a poorly adjusted machine results in spoilage and

| ower earnings at piece rates and the tinme spent repairing the machi ne

is lost to the worker. In the textile industry, the nunber of nmchines or
bobbi ns the worker is required to tend is frequently an issue. In coa

m ni ng the height of the chanber in which the work is done, the presence
of water or gas, the frequency with which the nine is inspected, and the
anmount of tinbering or other nonproductive work required nmay be inportant.

Varyi ng | nportance

Because of the innunmerable variations in the conditions under which workers
are enployed in various occupations and |localities, and because nany of the
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conditions other than wages and hours are so closely interrelated with
the nature of the work, it is not possible to discuss themw thout going
into the details of particular trades and i ndustries. Nor can any
general i zation be nmade about the relative inportance of nany of these
conditions without considering themin relation to each other. Thus the
| ack of a guaranteed m ni mum weekly wage may be a technical rather than
a material difference if the worker would in all probability regularly
earn as much or nore than the anmount guaranteed to nbst workers in |ike
enpl oyment in the locality. Simlarly, the inmportance of a seniority
provi si on woul d depend on whether it only dictated the order in which
workers in the occupation would be laid off or also determ ned pronotions
and transfers fromone departnent or shift to another

Basis of Determ nation

In general, however, the question under the prevailing conditions or work
provisions as to conditions other than wages or hours is whether the condi-
tions of the work offered are substantially |less favorable to the clai mant
than those prevailing in any inportant respect. The clainmant is not subject
to denial of benefits for refusal of work if the wages, hours, or any other
material condition or conbination of conditions of the work offered is
substantially |l ess favorable to himthan those prevailing in the locality
for simlar work.

If there is reason to believe that the conditions of the work offered are
| ess favorabl e than those prevailing for simlar work in the locality in
any inportant respect, it is for the agency to investigate. The issue in
each case nust be decided on the basis of all the relevant facts and the
best informati on avail abl e.



